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Federal Fiscal Court declares also
new circular on recapitalization
gains as inapplicable
November 2017

In brief
In two recently published judgements, the Federal Fiscal Court declared the Federal Ministry of
Finance’s instruction to apply the recapitalization decree up to 8 February 2017 inapplicable
based on the same reasoning it found the recapitalization decree itself to be in conflict with
administrative law. The decisions by the BFH as well as the pending state-aid control of the
recently introduced German legislation by the EU Commission pose significant uncertainty to
past, present and future recapitalizations. Future developments have to be monitored closely.
We will keep you posted.

General background
Pursuant to the recapitalization decree
(“Sanierungserlass”) dated 27 March 2003
issued by the German Federal Ministry of
Finance (“BMF”), recapitalization gains were
exempt from taxation under certain
circumstances.
Through judgment dated 8 February 2017 the
Grand Senate of the Federal Fiscal Court
(“BFH”) decided that the tax circular is in
violation with general administrative
principles, since it infringes the duty of the tax
authorities to comply with the actual law.
The lawmaker reacted to this decision with new
provisions (§ 3a ITA and § 7b TTA) which
provide a tax exemption under certain
prerequisites similar to those of the
recapitalization decree. However, the new
provisions are not yet in force as they are
subject to review by the European Commission
to comply with EU state-aid rules. If coming
into force, the new rules shall only apply to debt
waivers after 8 February 2017 and thus only
take effect after the judgment of the Grand
Senate of the BFH.

prior to the decision of the BFH declaring the
recapitalization decree as invalid.
The decision
In two recently published judgements, the BFH
declared the BMF’s instruction to apply the
recapitalization decree up to 8 February 2017
inapplicable based on the same reasoning it
found the recapitalization decree itself to be in
conflict with administrative law. The court
stated that only the legislator may enact such
rules, but not the Ministry of Finance.
Therefore, the recapitalization decree is not
only inapplicable for future reorganizations,
but also for the past.
Takeaways
The decisions by the BFH as well as the
pending state-aid control of the recently
introduced German legislation by the EU
Commission pose significant uncertainty to
past, present and future recapitalizations.
Future developments have to be monitored
closely. We will keep you posted.

As a consequence, the BMF responded to the
decision by issuing a follow-up tax circular
dated 27 April 2017. According to the new
circular, the recapitalization decree remains
applicable in cases in which the debt waiver of
the creditors involved has been carried out until
8 February 2017 (publishing date of the Federal
Fiscal Court’s decision). Hence, granted tax
waivers shall remain effective for the period
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